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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  
THE CONCLUSION OF THIS WASHINGTON REPORT. 

This Washington Report considers the second round of rulings issued by the 
TARP Special Master for TARP Executive Compensation, Kenneth R. Feinberg 
("Special Master").  The Special Master's first round of rulings were considered in our 
Bulletin No. 09-123. That round covered the proposed compensation packages for the 
top 25 executives of the seven firms that received exceptional assistance - namely, AIG, 
Citigroup, Bank of America, Chrysler, GM, GMAC and Chrysler Financial.  This 
second round covers the compensation structures for the 26 through 100 most highly 
compensated executives.  Like the first round of rulings, the latest rulings make 
significant changes to the proposed compensation structures submitted by the firms for 
review and approval by the Special Master.  However, the compensation structures 
ultimately approved by the Special Master for this second tier of executives are similar 
to the final compensation packages  approved by the Special Master for the top 25 
executives. 

 
The second round of rulings covers only four of the original seven firms that received exceptional 

assistance under TARP - namely, AIG, Citigroup, GM and GMAC.  Chrysler and Chrysler Financial were 

http://www.aalu.org/
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http://www.aaluwr.org/majorrefs/Ref10-22.pdf
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exempted from the Special Master's review during the second round because the total pay for their 
executives does not exceed the $500,000 "safe harbor" limitation in the interim final rule issued by the 
Treasury in June 2009, which provides guidance on the executive compensation and corporate governance 
standards that apply to companies that participate in TARP ("Interim Final Rule").   (See our Bulletins Nos. 
09-110, 09-79 and 09-71.)   In addition, Bank of America is no longer subject to the Special Master's 
review because it has repaid its TARP obligations.   

This second round differs from the first in that, for the second tier of executives (i.e., executives 26 
through 100), the Interim Final Rule does not require the Special Master to make individual payment 
determinations; instead, it requires the Special Master to determine only whether the proposed 
compensation structures will or may result in payments that are inconsistent with the purposes of TARP, or 
are otherwise contrary to the public interest.   The companies and their independent compensation 
committees have the flexibility to assess individual performance and set individual levels of pay for this 
second tier of executives, but only using the structures and methods approved by the Special Master. 

Special Master Rulings 

In the press release issued by the Treasury announcing the rulings, the Special Master emphasized 
that the following five principles were applied in making the rulings, which are similar to the principles 
applied in the first round of rulings: 

(1) Reform Compensation Structures to Protect Long-Term Value Creation and Financial 
Stability:  At the outset, the Special Master emphasized that its rulings restructure pay to focus executives 
on objective measures of long-term value and financial stability rather than short-term gains.  In this 
regard, the Special Master explained that its rulings put an end to the practice of paying routine bonuses 
regardless of performance.  Incentive bonuses can be paid only if a company sets, and the executive 
achieves, performance measures, reviewed by the Special Master, that align the executives' interests with 
those of the shareholders and taxpayers.  In addition, the rulings require that at least 50% of each 
executive's pay be held for at least three years, aligning the pay each executive actually receives with the 
long-term value of the firm. 

(2) Restrict the Use of Short-Term Cash Compensation:  Cash salaries are limited to $500,000 
or less, other than in exceptional cases as specifically certified by the company's independent compensation 
committee.  The Special Master noted that only twelve exceptional cases have been identified to date.  In 
addition, the cash payable under the total compensation package for each executive generally must be 
limited to 45% of the total compensation package.  The majority of total compensation must be paid in 
company stock, including company stock delivered as "stock salary," which essentially requires the 
executive to invest in the company with every paycheck, or as long-term stock incentives.  The Special 
Master also noted that his rulings rejected the use of cash "guarantees" that separate pay from performance.  

(3) Forbid Incentive Compensation Without Real Achievement of Objective Goals:  The total 
incentives for all of the covered executives will be strictly limited to an aggregate "pool" based on a 
specified percentage of eligible earnings or other metrics determined by the compensation committee and 
reviewed by the Special Master.  A larger payment to one executive will require a smaller payment to 
another - so that companies will be forced to make careful assessments as to which executives performed 
best and deserve a bigger slice of the pie.  The Special Master's rulings also require that the compensation 
committee identify objective performance measures that reflect the interests of shareholders and taxpayers, 
and subject those measures to the Special Master's review.  In addition, any incentive compensation paid to 
a covered executive will be subject to clawback if the results giving rise to the payment do not hold up over 
the long term or the executive engages in misconduct. 

(4) Restructure Pay to Focus Executives on the Long Term:  The rulings require that at least 
half of each executive's pay be delivered in a form that may not be transferred to the executive for at least 
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three years - so that any pay eventually received by the executive reflects the long-term value and 
stability of the company over that period.  Also, at least half of any incentive compensation must be paid in 
the form of company stock that must be held for at least three years.  Other stock compensation, such as 
stock salary, must be held for at least one year from the date it is earned (i.e., executives cannot cash in 
company stock immediately or shortly after receiving it).  In addition, the rulings require at least 50% of 
any cash incentive payments to be deferred for at least one year, to discourage executives from placing 
risky bets in the hope of short-term windfall payments and to allow the compay time to confirm that 
performance assessments are accurate.  

(5) End Pay Practices Not Aligned with Shareholder and Taxpayer Interests:  The Special 
Master emphasized that, in some cases, golden parachutes and supplemental executive retirement plans 
("SERPs") have expanded beyond their original purpose.  To address these concerns, the Special Master's 
rulings generally limit total perquisites to $25,000 and prohibit tax gross-ups.  In addition, with respect 
SERPs and other executive severance and retirement arrangements, the Special Master emphasized that 
executives should provide for their retirements with wealth based on performance while they are employed, 
rather than being guaranteed substantial retirement benefits beyond those provided to everyday workers.  
Based on this position, the Special Master prohibited additional accruals under SERPs and company credits 
to other non-qualified deferred compensation plans.   

Like the rulings for the top 25 executives, this second round of rulings represents significant 
changes from current executive pay practices, but currently apply only to the firms receiving exceptional 
assistance under TARP.  However, several members of Congress, the Treasury and other government 
agencies have indicated that they are considering whether new rules and standards should be imposed and 
whether they should be expanded to cover other taxpayers.  Now that these specific rulings have been 
issued, it may be much easier to expand them to cover other situations.  It is also not clear the extent to 
which, if any, the standards and principles utilized by the Special Master will become best practices for the 
executive compensation packages of other companies, particularly those in the financial services industry. 

It is, moreover, not clear how these rulings will impact the executives at the firms covered by the 
rulings.  There is speculation that many executives will simply go work for other companies that are not 
subject to the TARP restrictions.  Only time will tell what the ultimate impact of these rulings will be on 
the executive compensation packages of the affected companies and other firms.  AALU will continue to 
monitor developments in this area. 

Any AALU member who wishes to obtain a copy of the Treasury's Press Release or any of the 
Special Master rulings may do so through the following means: (1) use hyperlink above next to “Major 
References,” (2) log onto the AALU website at www.aalu.org and enter the Member Portal and select Current 
Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 
include a reference to this Washington Report. 

 
In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 
BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

In the event that this Washington Report is also considered to be a “marketed opinion” within the meaning 
of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

 

http://www.aalu.org/
mailto:ruselowski@aalu.org
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THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 
MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 
ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 
 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 
 

For more information about how AALU’s advocacy efforts help protect your business and the 
advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

http://www.aalu.org/
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